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(i) Alternative procedures. (1) An appli-
cant may submit to the Commission a
request to approve the use of alter-
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native procedures for pre-filing con-
sultation and the filing and processing
of an application for an original, new
or subsequent hydropower license or
exemption that is subject to §4.38 or
§16.8 of this chapter, or for the amend-
ment of a license that is subject to the
provisions of §4.38.

(2) The goal of such alternative pro-
cedures shall be to: _

(i) Combine into a single process the
pre-filing consultation process, the en-
vironmental review process under the
National Environmental Policy Act
and administrative processes associ-
ated with the Clean Water Act and
other statutes;

(ii) Facilitate greater participation
by and improve communication among
the potential applicant, resource agen-
cies, Indian tribes, the public and Com-
mission staff in a flexible pre-filing
consultation process tailored to the
circumstances of each case;

(iit) Allow for the preparation of a
preliminary draft environmental as-
sessment by an applicant or its con-
tractor or consultant, or of a prelimi-
nary draft environmental impact state-
ment by a contractor or consultant
chosen by the Commission and funded
by the applicant;

(iv) Promote cooperative efforts by
the potential applicant and interested
entities and encourage them to share
information about resource impacts
and mitigation and enhancement pro-
posals and to narrow any areas of dis-
agreement and reach agreement or set-
tlement of the issues raised by the hy-
dropower proposal; and

(v) Facilitate an orderly and expedi-
tious review of an agreement or offer of
settlement of an application for a hy-
dropower license. exemption or amend-
ment to a license.

(3) A potential hydropower applicant
requesting the use of alternative proce-
dures must: '

(i) Demonstrate that a reasonable ef-
fort has been made to contact all re-
source agencies, Indian tribes, citizens’
groups, and others affected by the ap-
plicant's proposal, and that a con-
sensus exists that the use of alter-
native procedures is appropriate under
the circumstances;

(ii) Submit a communications pro-
tocol, supported by interested entities.
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governing how the applicant and other
participants in the pre-filing consulta-
tion process, including the Commission
staff, may communicate with each
other regarding the merits of the appli-
cant’'s proposal and proposals and rec-
ommendations of interested entities;
and .

(iii) Serve a copy of the request on all
affected resource agencies and Indian
tribes and on all entities contacted by
the applicant that have expressed an
interest in the alternative pre-filing
consultation process.

(4) As appropriate under the cir-
cumstances of the case, the alternative
procedures should include provisions
for:

(i) Distribution of an initial informa-
tion package and conduct of an initial
information meeting open to the pub-
lic;

(i) The cooperative scoping of envi-
ronmental issues (including necessary
scientific studies), the analysis of com-
pleted studies and any further scoping;

" and

(iii) The preparation of a preliminary
draft environmental assessment or pre-
liminary draft environmental impact
statement and related application.

(5) The Commission will give public
notice in the FEDERAL REGISTER invit-
ing comment on the applicant’s request
to use alternative procedures. The
Commission will consider any such
comments in determining whether to
grant or deny the applicant’s request
to use alternative procdures. Such a
decision will not be subject to inter-
locutory rehearing or appeal.

(6) If the Commission accepts the use
of alternative procedures, the following
provisions will apply.

(i) To the extent feasible under the
circumstances of the proceeding, the
Commission will give notice in the
FEDERAL REGISTER and the applicant
will give notice, in a local newspaper of
general circulation in the county or
counties in which the project is lo-
cated, of the initial information meet-
ing and the scoping of environmental
issues. The applicant will also send no-
tice of these stages to a mailing list ap-
proved by the Commission.

(ii) Every six months, the applicant
shall file with the Commission a report
summarizing the progress made in the
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pre-filing consultation process and ref-
erencing the applicant’s public file,
where additional information on that
process can be obtained. Summaries or
minutes of meetings held in the process
may be used to satisfy this filing re-
quirement. The applicant must also
file with the Commission a copy of its
inijtial information package, each
scoping document, and the preliminary
draft environmental review document.
All filings with the Commission under
this section must include the number
of copies required by paragraph (h) of
this section, and the applicant shall
send a copy of these filings to each par-
ticipant that requests a copy.

(iii) At a suitable location, the appli-
cant will maintain a public file of all
relevant documents, including sci-
entific studies, correspondence, and
minutes or summaries of meetings,
compiled during the pre-filing con-
sultation process. The Commission will
maintain a public file of the appli-
cant's initial information package,
scoping documents, periodic reports on
the pre-filing consultation process, and
the preliminary draft environmental
review document.

(iv) An applicant authorized to use
alternative procedures may substitute
a preliminary draft environmental re-
view document and additional material
specified by the Commission instead of
Exhibit E to its application and need
not supply additional documention of
the pre-filing consultation process. The
applicant will file with the Commission
the results of any studies conducted or
other documentation as directed by the
Commission, either on its own motion
or in response to a motion by a party
to the licensing or exemption pro-
ceeding.

(v) Pursuant to the procedures ap-
proved, the participants will set rea-
sonable deadlines requiring all re-
source agencies, Indian tribes, citizens’
groups. and interested persons to sub-
mit to the applicant requests for sci-
entific studies during the pre-filing
consultation process, and additional re-
quests for studies may be made to the
Commission after the filing of the ap-
plication only for good cause shown.

(vi) During the pre-filing process the.
Commission may require the filing of
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preliminary fish and wildlife rec-
ommendations, prescriptions, manda-
tory conditions, and comments, to be
submitted in final form after the filing
of the application; no notice that the
application is ready for environmental
analysis need be given by the Commis-
sion after the filing of an application
pursuant to these procedures.

(vii) Any potential applicant, re-
source agency. Indian tribe, citizens’
group, or other entity participating in
the alternative pre-filing consultation
process may file a request with the
Commission to resolve a dispute con-
cerning the alternative process (includ-
ing a dispute over required studies),
but only after reasonable efforts have
been made to resolve the dispute with
other participants in the process. No
such request shall be accepted for fil-
ing unless the entity submitting it cer-
tifies that it has been served on all
other participants. The request must
document what efforts have been made
to resolve the dispute.

(7) If the potential applicant or any
resource agency, Indian tribe, citizens’
group, or other entity participating in

the alternative pre-filing consultation -

process can show that it has cooper-
ated in the process but a consensus
supporting the use of the process no
longer exists and that continued use of
the alternative process will not be pro-
ductive, the participant may petition
the Commission for an order directing
the use by the potential applicant of
appropriate procedures to complete its
application. No such request shall be
accepted for filing unless the entity
submitting it certifies that it has been
served on all other participants. The
request must recommend specific pro-
cedures that are appropriate under the
circumstances.

(8) The Commission may participate
in the pre-filing consultation process
and assist in the integration of this
process and the environmental review
process in any case, including appro-
priate cases where the applicant, con-
tractor, or consultant funded by the
applicant is not preparing a prelimi-
nary draft environmental assessment
or preliminary draft environmental im-
pact statement, but where staff assist-
ance is available and could expedite
the proceeding.
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(9) In all cases where the Commission
has approved the use of alternative pre-
filing consultation procedures prior to
December 5, 1997, during the pre-filing
process the potential applicant need
not follow any additional requirements
imposed by paragraph (i) of this sec-
tion, if in so doing the applicant would
repeat any steps already taken in the
preparation of its application and sup-
porting documentation or act incon-
sistently with any written agreement
signed before December 5, 1997 by the
applicant and the other participants in
the alternative process.

{Order 533, 56 FR 23148, May 20, 1991, as
amended at 56 FR 61155, Dec. 2, 1991; Order
540, 57 FR 21737, May 22, 1992; Order 596, 62 FR
59810, Nov. 5, 1997} .



